
After several months of un-
certainty, phased re-opening 
of the economy is underway. 
Employers will face several 
obstacles returning employees 

to work. Managing attendance is always chal-
lenging and will be more so during this time. 
There are a number of legitimate pandemic-
related reasons which permit employees to be 
absent from work including statutory leave 
protections, family status accommodation 
obligations for employees who are carers, 
safety-related work refusals, and the accom-
modation of mental health issues.

Reasons For Absence

COVID-19 has and will increase the rea-
sons why employees need to be absent from 
work. That does not mean that employers 
must stop monitoring attendance or ad-
dressing culpable absenteeism. Managing 
attendance requires employers to determine 
whether absenteeism is culpable or non-
culpable and this will require employers to 
familiarize themselves with the new leaves 
and other reasons for absence. Employers 
with formal attendance management plans 
will also need to determine how to ‘count’ 

absences from work and determine whether 
employees exceed thresholds of absenteeism 
for steps under attendance management pro-
gram to apply. 

In this article. we will review the new CO-
VID-19 considerations that need to be added 
to an employer’s attendance management de-
cision tree when applying their policies. 

Statutory Leave Protections

In most Canadian jurisdictions, employ-
ees are allowed to take an unpaid, job protect-
ed leave so long as COVID-19 is designated 
a public health emergency and employees 
are not working due to COVID-19 related 
infection, quarantine, self-isolation, care ob-
ligations, or absence due to travel restrictions 
or border closures. 

As with many other statutory leaves, an 
employer is generally prohibited from action 
that is considered a reprisal because the em-
ployee intends to take or has taken a statutory 
leave. Reprisals include dismissing, suspend-
ing, laying off, demoting, or disciplining an 
employee.

In the past, labour arbitrators have found 
that moving an employee into an attendance 
management program, or moving from one 
step to the next within the program, is a 
form of reprisal if absences that qualified for 
emergency leave were included in the count 

to determine if the employee exceeded the 
applicable attendance threshold. No doubt 
COVID-19 related leaves will be treated 
the same way. Therefore, employers should 
be cautious when considering COVID-19 
leaves as part of their formal attendance 
management programs.

In all jurisdiction that have a form of CO-
VID-19 leave, employees are not required to 
produce a medical note to substantiate their 
entitlement to the statutory leave. Some em-
ployees may be required to provide reason-
able evidence justifying the leave, but only at 
a time reasonable in the circumstances. 

Given the developing list of COVID-19 
symptoms (which includes fever, respiratory 
symptoms, a sore throat, nasal congestion, a 
runny nose, loss of sense of smell, diarrhea, 
and vomiting), it will be difficult for any-
one to present ‘reasonable’ evidence of these 
symptoms absent a medical note. Without 
proof that an employee is experiencing symp-
toms of the virus, most employers will have to 
give their employees the benefit of the doubt.

Family Status Accommodation

Employers will need to manage not only 
the statutory leaves that give parents and car-
ers the right to take a leave from work to care 
for children or other family members due to 
COVID-19, but also any family status ac-
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commodation requests under human rights 
legislation. With schools closed and childcare 
centres only open to essential service workers 
(if at all), parents will have few options for al-
ternative care. Similarly, many employees will 
be caring for older adults in their families as 
resources that were previously available are 
restricted or no longer available. 

Under normal circumstances, the extent 
to which an employer must accommodate 
child and eldercare responsibilities is a mat-
ter of debate. The case law is still developing, 
and more than one test has been referenced 
by adjudicators. Regardless of which test is 
applied, the availability of care is a key con-
sideration. 

Employers may want to consider provid-
ing some temporary leniency for employees 
who are carers by offering leaves of absence 
or continuing work from home arrangements. 
Where employees are balancing working 
from home with their caring responsibili-
ties, employers may want to consider lowered 
productivity requirements, or reduced hours 
to prevent employees from being completely 
overwhelmed by their competing responsi-
bilities. Again, employers with formal atten-
dance management plans should be cautious 
when determining whether to include ab-
sences that may be related to caring respon-
sibilities in the number of absences or occur-
rences that trigger entry into the program or 
progression through the steps.

Work Refusals

Under occupational health legislation, 
employees can refuse to perform work they 
feel is unsafe. We can anticipate that some 
employees will resist coming back to work 
because they feel that their workplace is not 
safe. Others may return to work, but be con-
cerned that the safety measures in place or 
personal protective equipment provided are 
not sufficient. 

Employers should be prepared to man-
age work refusals. First, they should follow 
the recommendations applicable to their 
business as developed by public health and 
local safety advisory bodies. Second, health 
and safety representatives or the joint health 
and safety committees should be included 
in the process of planning to resume opera-
tions. Third, communicating the safety pre-
cautions in place and training of employees 
so they understand the new requirements is 
key to reducing work refusals and managing 
employee anxiety about returning to work. 

Management should also review the work 
refusal process applicable in the jurisdiction 
of the business to ensure that it is followed. 
It is important to keep in mind that employ-
ees who engage in work refusals are protected 
from reprisal.

Reasons For Absence

There will still be many who do not want 
to return because they are afraid and may re-
fuse to return to work because they are suf-
fering from the mental strain caused by the 
events of the last few months. Some employ-
ees will be experiencing ‘coronaphobia,’ the 

term being used to describe the fear of con-
tracting COVID-19. 

Where the mental strain or ‘coronaphobia’ 
becomes a diagnosed illness that disables an 
employee from attending at work, employers 
can apply their disability related policies re-
garding accommodation and return-to-work 
procedures. Some employees may qualify for 
disability benefits. Unlike the statutory leaves 
referred to above, there is no prohibition on 
requesting medical documentation to apply 
for disability benefits or manage an accom-
modation process. 

Managers may believe that these employ-
ees do not have a ‘valid’ reason for staying off 
work. However, if an employee has medical 
substantiation to support their absence, man-
agers must respect the reasons confirmed by a 
medical practitioner. Further, caution should 
be applied in determining whether absences 
related to disabilities are counted for the 
purposes of formal attendance management 

programs.
The COVID-19 crisis has had an unprec-

edented impact on the Canadian workforce. 
As we slowly transition back to a fully func-
tioning and working society, employers need 
to be prepared to face resistance from those 
unwilling to go back to the previous status 
quo. 

In order to effectively manage workplace 
attendance in the aftermath of a global pan-
demic, employers should:

• Follow the recommendations of public 
health to set up the workplace so it is safe for 
employees returning to work

• Engage with health and safety represen-
tatives/joint health and safety committees

• Train managers and supervisors regard-
ing COVID-19 leaves available to employees, 
accommodation processes for family status 
and disability, and the work refusal process 
under occupational health and safety legisla-
tion

• Offer support and accommodation to 
employees who are also carers 

• Recognize the impact of the pandemic 
on employees’ mental health and communi-
cate all available resources to assist those who 
need it, including EAP or other benefit pro-
viders, if available, or to provincial resources 
such as the  Ontario government’s on-line 
mental health resources  

• Accommodate employees who are dis-
abled. 

• Follow best practices to monitor and 
continue to coach employees regarding at-
tendance, keeping in mind that medical notes 
may not be requested in some circumstances.
 BPM

THERE WILL STILL BE MANY 

WHO DO NOT WANT TO 

RETURN BECAUSE THEY ARE 

AFRAID AND MAY REFUSE TO 

RETURN TO WORK BECAUSE 

THEY ARE SUFFERING FROM 

THE MENTAL STRAIN CAUSED 

BY THE EVENTS OF THE LAST 

FEW MONTHS. 

Amanda J. 
Hunter 
is a partner with 
Hunter Liberatore Law.

ahunter@hlllp.ca

Harriet N. Yiga  
is an associate with 
Hunter Liberatore Law.

harriet@hlllp.ca 



10 BENEFITS AND PENSIONS MONITOR | JUNE  2020ATTENDANCE MANAGEMENT


